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 1.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST VILLARA RE 
DUTY TO DEFEND FILED BY ST. PAUL MERCURY INSURANCE COMPANY, 
* TENTATIVE RULING: * 
 
The motion is off-calendar at the request of the moving party. 

  

  
 2.  TIME:  8:30   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
HEARING ON MOTION TO/FOR FILE UNDER SEAL AND PLACE 1ST AMENDED 
CMPLNT UNDER FILED BY BIO-RAD LABOATORIES, INC, BIO-RAD QL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is the unopposed Motion to File Under Seal and to Place the First Amended 
Complaint (FAC) Under Seal (the “Motion to Seal”) filed by Plaintiffs Bio-Rad Laboratories, Inc. 
& Bio-Rad QL, Inc. (“Bio-Rad”). Plaintiffs have attached a proposed FAC on the condition that 
the Motion to Seal is granted. Plaintiffs move the Court to seal portions of the FAC relevant to 
new claims. The new material is categorically the same and closely parallels the previously 
sealed material in this matter, and the legal grounds for sealing remain the same. Consistent 
with the Court’s previous ruling, this Motion to Seal is granted.  
 
California Rules of Court, rule 2.550(d) permits the Court to order court records sealed only if 
the Court expressly finds facts establishing all of the following: 

(1) There exists an overriding interest that overcomes the right of public access to the 
record; 

(2) The overriding interest supports sealing the record; 
(3) A substantial probability exists that the overriding interest will be prejudiced if the record 

is not sealed; 
(4) The proposed sealing is narrowly tailored; and 
(5) No less restrictive means exist to achieve the overriding interest. 

The Court considers each of the categories identified above to determine if the requirements of 
rule 2.550(d) have been met. 
 

A. Overlap with Previously Sealed Material 
 
In an order issued on November 18, 2014, this Court granted a previous motion to seal portions 
of the original complaint brought by Plaintiff. Pursuant to the California Rules of Court, rule 
2.550 (d) and the California Supreme Court holding in NBC Subsidiary (KNBC-TV), Inc. v. 
Super. Ct. (1999) 20 Cal.4th 1178, this Court found that the matters contained in the redacted 
portions of the original complaint met the requirement of rule 2.550 (d). The previously sealed 
portions were categorized as: (a) a discussion of the provision of non-competition agreements 
Bio-Rad entered into; (b) a discussion of the terms of employment agreements Bio-Rad entered 
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into; and (c) the terms of a merger agreement Bio-Rad entered into. These sealed portions of 
the original complaint shall remain sealed pursuant to the same, unchanged legal grounds for 
sealing them initially.  
 
In addition to the previously sealed portions of the original complaint Bio-Rad now seeks to seal 
new material related to new claims in an unredacted version of the FAC. 
The Court has reviewed the proposed FAC and now turns to the new material which Plaintiff 
seeks to place under seal. 
 

B. New Material Plaintiffs Seek to Seal 
 

Additional claims have been included in the proposed FAC, and materials supporting those 
claims were also added. The new materials that Plaintiffs now seek to place under seal are: 1) 
Additional terms of the Employment Agreements; and 2) New types of employment agreements 
called “Confidentiality and Inventions Agreements.” Consistent with the previous ruling in sealing 
terms of the employment agreements, the Court now finds that Bio-Rad has an overriding 
interest in maintaining the confidentiality of the additional terms and new employment 
agreements that overcome the right of public access to that information. Further, the Court finds 
that filing the unredacted FAC in the public record would result in a substantial probability of 
prejudicing that interest. Finally, the Court finds that sealing only the portions of the FAC that 
specifically references these topics is narrowly tailored to preserve public access to non-
confidential portions of the FAC while not prejudicing Bio-Rad’s overriding interest in keeping 
that information confidential, and that no less restrictive means of achieving these goals exists. 
The Motion is granted. All of the material redacted in the publicly-filed version of the FAC is 
ordered sealed. To the extent necessary in future matters, the parties shall publicly file only the 
redacted version of the FAC. 
 
  

  

 3.  TIME:  8:30   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
HEARING ON MOTION TO/FOR LEAVE TO AMEND COMPLAINT FILED BY 
BIO-RAD LABOATORIES, INC, BIO-RAD QL, INC. 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 
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 4.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MODESTO SAND AND 
GRAVEL 
* TENTATIVE RULING: * 
 

 Defendant Modesto Sand & Gravel, Inc.’s motion for summary judgment is denied.  

Defendant moved for summary judgment arguing that Nolan Lamb (“Plaintiff”) cannot 

prove causation because Plaintiff cannot show that he inhaled any asbestos that his father, 

Gregory Lamb, was exposed to through actions of Defendant. Assuming that Defendant has 

shifted the burden regarding whether Gregory Lamb was exposed to asbestos at the Bank of 

America demolition site, Plaintiff has presented evidence that there are triable issues of material 

fact.  

The deposition testimony of Gregory Lamb (“Mr. Lamb”) provides evidence that he was 

exposed to asbestos dust from the demolition work done by Defendant at the Bank of America 

Building in 1984. Mr. Lamb testified at his deposition that “[t]here was cement asbestos pipe” at 

the Bank of America site. (Lamb Depo. 534:8-9.) Mr. Lamb also explained how the asbestos 

cement (“AC”) pipe was being demolished and broken into pieces. (Lamb Depo. 537:1-538:3.) 

The declaration from Mr. Lamb expands on his deposition testimony and explains how 

recognized that there was asbestos pipe at the Bank of America site. (Lamb Decl. ¶¶ 2-7.) In 

agreement with his deposition, Mr. Lamb states that Defendant demolished asbestos cement 

pipe, which was broken up into pieces with dust and debris all over. (Lamb Decl. ¶13.) Mr. Lamb 

also states that he was next to this pile of asbestos cement pipe when Defendant was moving it. 

(Lamb Decl. ¶14.) He then went home with this dust on him and came into direct contact with 

Plaintiff. (Lamb Decl. ¶14.) This evidence is sufficient to show that there are triable issues of 

material fact.  

The Court finds that Mr. Lamb’s declaration does not directly contradict his deposition 

testimony. In fact, Mr. Lamb’s deposition stated that there was asbestos pipe at the Bank of 

American site and his declaration expands on this point. (See Lamb Depo. 534:8-9 & 537:1-

538:3.) D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 21-22 does not bar 

consideration of the declaration.  

Defendant raises an argument regarding lack of duty in its reply brief. This argument 

should have been included in the moving papers so that Plaintiff could respond to it. Instead it 

was first raised in reply and the Court will not consider it this time. See, e.g. Balboa Ins. Co. v. 

Aguirre (1983) 149 Cal.App.3d 1002, 1010 (“The salutary rule is that points raised in a reply 

brief for the first time will not be considered unless good cause is shown for the failure to 

present them before.”). In addition, the argument should have been included in the notice of 

motion.  
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Therefore, the motion for summary judgment must be and is denied.  

 

  

 5.  TIME:  8:30   CASE#: MSC16-00724 
CASE NAME: CLEMENT VS. BARRON ROSS CORPOR 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY EDWIN D GRIFFIN, BARRON ROSS CORPORATION 
* TENTATIVE RULING: * 
 
Defendant Barron Ross Corporation’s (“Ross”) motion to compel arbitration and stay this action 
(the “Motion”) is denied. 

Contractual Arbitration Language At Issue 

Although the Motion does not set out or attach the purported arbitration agreement, it references 
a “Pre-Plan Consulting (arbitration) Agreement,” and points the Court to Exhibit 1 of plaintiffs’ 
complaint. (Motion 2:24-25.) Later, the Motion indicates that “the Arbitration Agreement appears 
… under a paragraph number 2 titled in bold lettering “OBLIGATIONS OF CLIENT.” (Motion 4:2-
5.) 

Plaintiffs do not appear to contest that the arbitration agreement that appears in the Pre-Plan 
Consulting Agreement, which is attached to the complaint as Exhibit 1, is valid and binding. 
Thus, it falls to the Court to give effect to the parties’ intent in agreeing to that arbitration 
provision. 

The arbitration agreement (here the Court quotes from paragraph 7 on page 5 of the Pre-Plan 
Consulting Agreement, which is attached to the complaint as Exhibit 1 and referenced in 
paragraph 9 of the complaint, as no party has put the actual agreement before the Court) states: 

In the event of a controversy in excess of $5,000 arising between the Parties 
under this agreement, the parties shall have the option to submit such dispute to 
the American Arbitration Association (“AAA”), pursuant to AAA’s rules for 
resolution. The Parties agree that the judgment of the arbitrator shall be final and 
binding. Any and all damages shall be limited to client’s fee paid. 

The language of the agreement appears plain and unmistakable: the parties have “the option” to 
submit a dispute in excess of $5,000 to arbitration. 

As a result, it appears to the Court that there is no basis to compel arbitration of any claim from 
the face of the arbitration agreement itself.   

Analysis of Contractual Language 
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For the first time in its late-filed reply papers, Ross raises the argument that the arbitration 
agreement at issue – despite its optional language – is in fact mandatory. Ross cites three 
California cases and a Second Circuit opinion for this proposition: (1) Service Employees Int’l 
Union, Local 18 v. American Bldg. Maintenance Co. (1972) 29 Cal.App.3d 356 (“Service 
Employees”); (2) Titan Group, Inc. v. Sonoma Valley Sanitation Dist. (1985) 164 Cal.App.3d 
1122 (“Titan”); (3) Pacific Gas & Electric Co. v. Super. Ct. (1993) 15 Cal.App.4th 576 (“PGE”) 
and (4) Calvine Mills, Inc. v. L.A. Slesinger, Inc. (2nd Cir. 1958) 258 F.2d 228. 

First, the reply was filed late. It was due on September 8, 2016, but was not filed until late in the 
afternoon on September 9, 2016. Second, this argument is entirely new. Nowhere does it 
appear in the moving papers, and it should have. Presenting it only on reply prevents plaintiffs 
from having an opportunity to address it. Each of these provides a separate and independent 
basis for the Court to disregard this argument. 

However, the Court exercises its discretion to consider this argument, and rejects it on its 
merits. 

Service Employees interpreted an arbitration clause that read: 

In the event that any matter submitted to the Board of Adjustment cannot be 
settled within five (5) consecutive business days, time may be extended by 
mutual agreement with the parties hereto, or the issue in dispute may be 
submitted to an impartial arbitrator who shall then be selected from lists 
presented by the Employer and the Union. In the event arbitration is resorted to, 
then the cost of arbitration shall be borne equally by the Employer and the Union. 
The decision of the arbitrator so selected shall be in writing, a copy of which shall 
be furnished to the Employer and the Union and shall be binding upon the parties 
hereto. 

Id. at p. 358 (italics in original). 

Service Employees held that the above language must be construed to give either party the 
ability to require arbitration. Construing it to provide an option to either party would be 
meaningless, according to the Court, because the parties always had the right to mutually agree 
to arbitration. 

In Titan, the appellate court considered the following language: 

Except as may be otherwise provided in this contract, all claims, counterclaims, 
disputes and other matters in question between the Owner and Contractor arising 
out of or relating to this agreement or the breach thereof will be decided by 
arbitration if the parties hereto mutually agree, or in a court of competent 
jurisdiction within the State in which the owner is located … All questions or 
controversies which may arise between the Contractor and the Owner, under or 
in reference to this contract, may be subject to the decision of some competent 
person to be agreed upon by the Owner and the Contractor who shall act as 
referee, and his decision shall be final and conclusive upon both parties.  

Id. at p. 1125 (italics in original). 

The arbitration provision in Titan went on to describe the procedure to be used by the parties to 
select a referee or panel of arbitrators to hear and decide the dispute. Id. 
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Titan distinguished Service Employees by noting that the language in Service Employees 
provided the parties with only two options: mutually agree to extend the time to reach a 
settlement, or submit the dispute to an arbitrator. Titan also noted that interpreting the arbitration 
provision before it as optional did not render it meaningless, as the provision still provided the 
procedure for such an arbitration, were it to occur.  

The Court finds the reasoning of Titan applicable and persuasive in this case, as well. Here, like 
in Titan, the language at issue provides the procedure and forum for an arbitration, were it to 
occur (before the American Arbitration Association pursuant to AAA rules). Further, unlike 
Service Employees, the provision at issue does not present an either-or scenario in the event of 
an unresolved dispute. 

PGE does not require a contrary result. There, the arbitration provision said that the dispute 
“may be submitted by either party to arbitration.” Id. at p. 595. The Court reasoned that by 
saying that “either party may” submit the dispute to arbitration, “the consent of both is manifestly 
not required.” Id. Here, the provision at issue does not provide either party the ability to submit a 
dispute to arbitration, it provides “the parties” an option to submit the dispute to arbitration. In 
contrast to the language at issue in PGE, the wording here suggests that the consent of both 
parties is required before a dispute may be arbitrated. 

The Calvine Mills opinion interpreted the propriety of a stay in the context of the New York and 
Federal Arbitration Acts. Id. at p. 230. Here, Ross seeks a stay under the California Arbitration 
Act, CCP § 1281.4. Thus, Calvine Mills is inapposite.  

The Court concludes that the contractual language at issue here does not mandate arbitration of 
any claim. 

Effect of Previous Arbitration Proceeding 

In the first heading of the moving papers, found at lines 20 through 23 of page 1, Ross argues 
that because plaintiffs “elected to initiate arbitration,” they are “unquestionably legally obligated 
to arbitrate all claims arising out of the contract under California law.” 

In the first instance, Ross provides no further explication of this argument, and no authority to 
support it. In its reply, Ross argues that plaintiffs are somehow equitably estopped from resisting 
the arbitration of their claims, apparently based on the initiation of the previous arbitration 
proceeding, but this too goes unexplained. Standing alone, Ross’s failure to explain or support 
this argument is sufficient for the Court to decline to grant any relief based on it. 

Second, it appears to the Court that the case before it is a CLRA class action. When plaintiffs 
previously sought to arbitrate their claims on a classwide basis, Ross sought writ relief to 
prevent a class arbitration from occurring. After reviewing the writ, plaintiffs agreed to dismiss 
the class arbitration, instead seeking relief on a classwide basis in superior court.  

The doctrine of judicial estoppel “prevents a party from asserting a position in a legal proceeding 
that is contrary to a position previously taken in the same or some earlier proceeding.” Jackson 
v. County of Los Angeles (1997) 60 Cal.App.4th 171, 181. The purpose of the doctrine is to 
“protect the integrity of the judicial process.” Id. To be subject to judicial estoppel, a party must 
(1) take two positions (2) in judicial or quasi-judicial proceedings; (3) have been successful in 
asserting the first position; (4) take a second position totally inconsistent with the first; and (5) 
not have taken the first position as a result of ignorance, fraud, or mistake. Id. 
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It appears to the Court that Ross is judicially estopped from arguing that plaintiffs must arbitrate 
their class claims, having been successful in their initial position that class arbitration was not 
permitted under the arbitration agreement at issue. There is no evidence that Ross took this 
position as the result of ignorance, fraud, or mistake. 

Request for a Stay 

The Motion simply quotes Code of Civil Procedure (“CCP”) § 1281.4 and then concludes that 
the instant lawsuit should be stayed. No further explanation or argument is provided. CCP § 
1281.4 provides for a stay in two instances.  

First, when “a court of competent jurisdiction … has ordered arbitration of a controversy which is 
an issue involved in an action or proceeding before [a California court],” then the California court 
must stay the litigation to permit the arbitration to proceed. No party has pointed the Court to 
any order of any court requiring arbitration of any controversy. Thus, the first instance 
contemplated by CCP § 1281.4 is inapplicable. 

Second, CCP § 1281.4 requires a court action to be stayed pending the disposition of a petition 
or motion to compel arbitration. As the Court here denies Ross’s motion to compel arbitration, 
this provision of CCP § 1281.4 is rendered moot. 

The Motion is denied in its entirety. 

 
  

  

 6.  TIME:  8:30   CASE#: MSL16-00200 
CASE NAME: MID CENTURY VS. CAMACHO 
HEARING ON MOTION TO/FOR SET ASIDE NTC OF SETTLEMENT; & TO ENTER 
JUDGMNT FILED BY MID CENTURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 The motion is unopposed.  Finding good cause, the motion is granted. 

  

 7.  TIME:  8:30   CASE#: MSL16-00823 
CASE NAME: PMGI FINANCIAL VS FLETCHER 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS ADMITTED FILED BY 
PMGI FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 The motion is unopposed.  Finding good cause, the motion is granted. 
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 8.  TIME:  8:30   CASE#: MSL16-01212 
CASE NAME: CAPITAL ONE VS. WAKE 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY CAPITAL ONE 
BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 The motion is unopposed.  Finding good cause, the motion is granted. 

  

 9.  TIME:  9:02   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 
 

                                                             ADD ON 

 10.  TIME:  8:36   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL SIERRA ROCK TO RESP TO INTERROG. 
SET 5 FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
This motion is taken off calendar per the agreement of the parties to the motion at the ex parte 
hearing on September 12, 2016. 

11.  TIME:  8:36   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL SIERRA ROCK TO RESP TO REQ SET 3 
FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
This motion is continued to September 22, 2016 at 8:30 a.m. per the agreement of the parties to 
the motion at the ex parte hearing on September 12, 2016. 
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12.  TIME:  8:36   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL DEF SIERRA ROCK TO PROVIDE 
FURTHER RESP FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
This motion is taken off calendar per the agreement of the parties to the motion at the ex parte 
hearing on September 12, 2016. 

13.  TIME:  8:40   CASE#: MSC15-01233 
CASE NAME: MARTINEZ VS GALAXY DESSERTS (C 
HEARING ON MOTION TO/FOR PRELIMINARY APROVAL OF SETTLEMENT FILED 
BY ANGELICA DE LEON MARTINEZ, REINA ISABEL IRAHETA 
* TENTATIVE RULING: * 
 
No appearance is necessary.  The Court grants preliminary approval to the settlement as 
modified.  Counsel shall submit the proposed Order to the complex litigation mailbox in the 
usual fashion. 

14.  TIME:  9:30   CASE#: MSC16-01694 
CASE NAME: LALLY VS MALLAH 
SPECIAL SET HEARING ON: OSC WHY A PRELIMINARY INJUNCTION SHOULD 
NOT ISSUE SET BY COURT 
* TENTATIVE RULING: * 
 
The parties shall appear.  Plaintiff shall bring a draft preliminary injunction to the hearing.  It shall 
clearly specify the relief sought. 

 


